
R
eligious freedom is a fundamental tenet 
of our jurisprudence.1 The Establish-
ment Clause of the First Amendment to 
the U.S. Constitution, which is binding 
on the states through the Fourteenth 

Amendment, provides that “Congress shall make 
no law respecting an establishment of religion, 
or prohibiting the free exercise thereof.”2 The 
Establishment Clause “is a prohibition of govern-
ment sponsorship of religion which requires that 
government neither aid nor formally establish a 
religion.”3 Said prohibition exists because there 
is a substantial danger that the government will 
become entangled in essentially religious contro-
versies or intervene on behalf of groups espous-
ing particular doctrines or beliefs.4 

Although civil disputes involving religious par-
ties may be adjudicated if neutral principles of 
secular law are exclusively involved, the Estab-
lishment Clause absolutely prohibits civil courts 
from deciding actions in which the nature of the 
issues raised are in any way religious.5 As the 
New York Court of Appeals has explained:

The United States Constitution protects the 
right of individuals to believe what they 
cannot prove.  They may not be put to the 
proof of their religious doctrines or beliefs…
If these doctrines are subject to trial before 
a jury charged with finding their truth or 
falsity, then the same can be done with the 
religious beliefs of any sect.  When the tri-
ers of fact undertake that task, they enter 
a forbidden domain…[C]ivil courts are for-
bidden from interfering in or determining 
religious disputes.  Such rulings violate the 
First Amendment because they simultane-
ously establish one religious belief as correct 
... while interfering with the free exercise of 
the opposing faction’s beliefs.6

As a result of the prohibition against secular 
entanglement in religious beliefs, the courts of 
this state have undertaken the arduous task of 

defining the Establishment Clause’s scope in 
sexual affair and abuse cases and identifying 
which individuals are protected thereunder. In 
so doing, the courts have published tense deci-
sions and engendered precedent contracting 
and expanding the constitutional proscription.

For example, in Langford v. Roman Catholic 
Diocese of Brooklyn, a parishioner of a Queens 
church brought, inter alia, negligence and breach 
of fiduciary duty claims against a priest and a dio-
cese in connection with an alleged sexual affair 
which developed during the course of spiritual 
counseling.7 The Supreme Court, Kings County, 
dismissed the claims upon motion practice, and 
plaintiff appealed. By a 3-1 decision, the Appel-
late Division, Second Department, affirmed and 
held that:

The cause of action alleging that [the priest] 
negligently handled the counseling relation-
ship in fact stated a claim for malpractice. As 
such, it was properly dismissed because any 
attempt to define the duty of care owed by a 
member of the clergy to a parishioner fosters 
excessive entanglement with religion.8

In a partially dissenting opinion, Justice Sondra 
M. Miller sharply disagreed with the majority 
and opined that the plaintiff’s allegations fully 
supported recovery against the priest under a 
theory of breach of fiduciary duty. In her dis-
sent, she stated:

I disagree most significantly with the major-
ity’s holding that any attempt to define the 
duty of care owed by a member of the clergy 
to a parishioner fosters excessive entangle-
ment with religion. That holding will estab-
lish appellate precedent shielding from civil 

judicial examination even the most flagrant 
clerical misconduct perpetrated upon vulner-
able parishioners, children as well as adults. 
The injured will be deprived of any recourse 
short of criminal prosecution.  The miscre-
ant clergy, unsanctioned, will remain free to 
continue undeterred.…Moreover, the First 
Amendment to the United States Constitution 
was not intended to protect the misconduct 
of clergy where examination of their conduct 
does not require any inquiry into church 
doctrine. Clearly no examination of church 
doctrine is required in order for the plaintiff’s 
claims against her priest to be heard.9

In Wende C. v. United Methodist Church, the 
Appellate Division, Fourth Department, similarly 
dismissed an action against an ordained clergy 
member based on an alleged sexual affair as 
constitutionally barred.10 In Wende, a minister 
provided marital counseling to a couple who 
belonged to his church.11 A consensual sexual 
relationship ensued between the minister and 
the wife, who later, with her husband, sued the 
minister, the church and a supervising bishop. 
The complaint alleged, inter alia, that the minis-
ter’s actions constituted a breach of “the sacred 
trust between a counselor and care-seeker in the 
course of a ministerial relationship.”12

The Monroe County Supreme Court dismissed 
the action on grounds that the plaintiffs effective-
ly alleged “clergy malpractice,” which implicated 
constitutional concerns. The plaintiffs appealed, 
contending that the “sacred trust” allegation was, 
in fact, a claim for breach of fiduciary duty, not 
clergy malpractice.

By a 3-2 decision, the Fourth Department 
affirmed and held that the plaintiffs’ argument 
was nothing more than an “elliptical” way of alleg-
ing clergy malpractice.13 The court reasoned that 
to determine whether the minister violated his 
“trust obligations” to the plaintiffs would require 
the court to “venture into forbidden ecclesiastical 
terrain” and inquire into “religious precepts.”14

Then Presiding Justice Eugene F. Pigott Jr. 
and Justice Henry J. Scudder dissented in 
part, stating:

[W]e conclude that the court erred in dismiss-
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ing the complaint against defendant [minister] 
insofar as it asserts a breach of fiduciary duty 
cause of action.…
The majority fears excessive entanglement in 
religion and uses that fear as a basis to deny 
recognition of such a breach of fiduciary duty 
claim in New York state. In this vein, the major-
ity asserts that a court’s task would be the 
impermissible one of determining whether 
the defendant grossly abused his pastoral 
role. In our view, the majority’s all or nothing 
approach—a cleric is at all times, and for all 
purposes, acting on behalf of his or her religion, 
and therefore there can be no inquiry into his 
or her actions without entangling oneself in 
religion—is unwarranted.15 
By yet another split decision, the Court of 

Appeals affirmed the Fourth Department’s order 
and held that the complaint sounded “in clergy 
malpractice, which would improperly require 
courts to examine ecclesiastical doctrine in an 
effort to determine the standard of due care owed 
to parishioners undergoing ministerial counsel-
ing.”16 Judge George Bundy Smith dissented and 
stated that the plaintiffs should have been permit-
ted to prove a claim for breach of fiduciary duty.17 
The U.S. Supreme Court denied the plaintiffs’ 
petition for writ of certiorari.18

Ordained and Non-Ordained

Over the ensuing years, the courts of this 
state began chipping away at the foregoing prec-
edent.  Notwithstanding the fact that the Court 
of Appeals dismissed clergy malpractice claims 
in Marmelstein v. Kehillat New Hempstead: Rav 
Aron Jofen Community Synagogue,19 and Doe v. 
Roman Catholic Diocese of Rochester,20 the court 
resoundingly adopted the approach set forth in 
the dissenting opinions in Langford and Wende, 
and observed that ordained clergy members 
could be held liable in tort for breaching their 
fiduciary duties to their parishioners.21 How-
ever, until recently, none of the published New 
York state clergy malpractice cases addressed 
whether the Establishment Clause applies equal-
ly to ordained and non-ordained members of 
the clergy.

In Young v. Brown, the Second Department 
addressed this question and unanimously 
answered it in the affirmative.22 In Young, the 
plaintiff underwent counseling sessions with 
a non-ordained biblical counselor for approxi-
mately 19 months on church premises. The 
plaintiff alleged that the sessions eventually 
took on a sexual overtone. In turn, the plaintiff 
voluntarily ended the relationship.

The plaintiff commenced an action sounding in 
negligence and professional malpractice against 
the biblical counselor, the counselor’s professional 
corporations, and the church. The biblical coun-
selor and the professional corporations moved 
to dismiss the causes of action against them on 
the grounds, inter alia, that the plaintiff’s claims 

raised entanglement concerns. The Westchester 
County Supreme Court granted the motion and 
held that the plaintiff’s claims involved a non-
justiciable religious dispute because the plain-
tiff did not identify the nature of the counseling 
allegedly involved and the standards applicable 
thereto. The plaintiff appealed.

Although the plaintiff argued that entan-
glement barriers were not germane because 
the biblical counselor was not an ordained 
clergy member, the Second Department 
disagreed. Instead, the court unanimously 
affirmed the order appealed from and held 
that “the Supreme Court properly determined 
that the plaintiff failed to state a cause of 
action against the [biblical counselor and 
his professional corporations].”23 

Thus, while the courts of this state have been 
steadfast in carving out an exception to the First 
Amendment prohibition against clergy malpractice 
cases based upon breach of fiduciary duty, which, 
as Justice Miller observed, “is gaining recognition 
throughout the country as a result of the disturb-
ingly frequent incidence of sexual predation by cler-
gymen against vulnerable members of their flocks,” 
Young reminds us that the Establishment Clause still 
prohibits civil courts from hearing actions where 
the nature of the issues involved in any way require 
the interpretation of religious precepts.24 For the 
very first time, Young further instructs us that this 
prohibition extends to ordained and non-ordained 
clergy members alike.

By effectively expanding the constitutional 
proscription against secular entanglement in 
religious beliefs, Young implicitly underscored the 
tension that the courts of this state have faced 
in defining the Establishment Clause’s scope and 
application. Whether the Second Department’s 
expansion of the anti-entanglement doctrine to 
non-ordained clergy members will discourage 
trial courts from resolving clergy malpractice 
disputes even where plaintiffs allege viable claims 
sounding in breach of fiduciary duty remains to 
be determined.
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The courts have undertaken 
the arduous task of defining 
the Establishment Clause’s 
scope in sexual affair and 
abuse cases.
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